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Re: Inappropriate Withholding of Documents and Information by Office of Governor 
 
Dear Mike, 
 
 I have had a chance to review some of the documents that have been produced over the past 
24 hours or so by the Office of the Governor.  These documents, by definition, according to 
representations and court filings of the Department of Law in Alaska Dispatch News and Alaska 
Public Media v. Parnell, Case No. 3AN-14-9599 Civ., are all documents that had been subjected to 
legal and privilege review by the Department of Law and forwarded to the Governor’s office for to 
be produced pursuant to public records requests, or to be withheld for reasons reflected in an 
privilege log that would accompany production. 
 
 The Plaintiff news organizations are concerned about the apparent over-designation and 
undue redaction of documents.  We believe this is due to choices being made by the Governor’s 
office to continue its attempts to withhold relevant information from the public on matters relating to 
the National Guard scandal.  As you know, the Governor and his office are under a court order 
enjoining them from “further obstructing or delaying or denying access to the requested public 
records relating to the National Guard Scandal (as defined in Plaintiffs’ Memorandum) and the 
actions or inactions of the Office of the Governor relating to it.”  This order also expressly binds the 
Governor’s attorneys and others, as well. 
 
 I will note one clear and obvious example.  Given the fact that the vast majority of 
documents requested and dealt with to date have either been withheld or redacted, we feel it is 
indicative of unduly aggressive and unwarranted assertions of privilege or other legal grounds for 
withholding.  Numerous documents have been withheld, and redactions made in those produced, 
allegedly justified by reference to the Alaska Personnel Act, or AS 39.25.080.  



Michael C. Geraghty, Attorney General 
November 1, 2014 
Page 2 of 3 
      
 
 
 It is, of course, possible, that the Department of Law is advising the Governor’s office that it 
can withhold documents based on application of the State Personnel Act.  However, it seems more 
likely, under the circumstances, that the Office of the Governor is disregarding legal advice from the 
Department of Law, and taking an improperly expansive, and unlawful, approach to avoid providing 
information to which the public is entitled.   
 
 There are several reasons to believe this.  
 
 •  This would be consistent with the Governor’s office handling of this matter to date.   
 
 •  Assuming your office would encourage this approach would be inconsistent with the 
professionalism and expertise expected of it, and displayed to date with respect to this matter.  
Among other things, Department of Law would be well aware that the State Personnel Act does not 
apply to key aspects of these public records requests. 
 
 •  I specifically provided your office with legal authority (an Alaska Supreme Court decision 
expressly holding that the State Personnel Act does not apply to Alaska National Guard members), 
before any legal review of documents by the Department of Law began earlier in October, as well as 
in the legal memorandum filed in court earlier this week. 
 
 •  Just as the provisions of the State Personnel Act asserted as a basis for withholding 
documents do not apply to National Guard members, they also do not apply to exempt state 
employees.  AS 39.25.090.  Among those state employees to whom the State Personnel Act, and it 
provisions that might otherwise restrict access to information, do not apply are “employees of the 
Office of the Governor and the office of the lieutenant governor,” AS 39.25.110(20), as well as the 
heads of each principal department in the executive branch, AS 39.25.110(4), employees of the state 
legislature and its agencies, AS 39.25.110(3), anyone voted into office, AS 39.25.110(1), anyone 
“employed in a professional capacity to make a temporary or special inquiry, study or examination 
as authorized by the governor,” AS 39.25.110(9). 
 
 •  In court this week, attorneys from your office representing the Governor indicated, and 
demonstrated with an impressive visual aid, that the Governor’s office has questioned your advice or 
raised many, many questions in the course of delaying the production of records that had been 
cleared by your office and forwarded to them.  Of course, the vast majority of these documents were 
ones that had been provided to your office by the Office of the Governor in the first place.   
 
 Other asserted grounds for withholding or redacting documents, such as the completely 
vague “BOI,” e.g., give little hint of permissible grounds for continued withholding of information 
from the public.  We strongly urge that the remainder of the review being conducted between now 
and the election (including, we hope, a release of further documents and redacted information 
inappropriately withheld to date for any reason, including inappropriate assertions of AS 39.25.080) 
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will be done in a way that resolves issues in favor of disclosure and avoids “further obstructing or 
delaying or denying access to the requested public records.”  
 
 I look forward to working with you to ensure that this is the case, and appreciate the efforts 
made to date, and the continuing efforts, of the Department of Law in this regard. 
  
 

Sincerely, 

 
D. John McKay 
 
 

cc: Alan Birnbaum, Assistant Attorney General 
 Jim Kantor, Chief, Civil Division, Department of Law 
 Clients 

 

 


