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(i) 

QUESTION PRESENTED 
Whether a government contractor which has fully 

performed its end of the bargain has no remedy in 
money damages for non-payment when a government 
agency over-commits itself to other projects and, as a 
result, elects not to fully pay the contractor. 
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AMICUS CURIAE BRIEF FOR THE ARCTIC 
SLOPE NATIVE ASSOCIATION, LTD.  

Amicus curiae Arctic Slope Native Association 
submits this brief to address how the government’s 
extreme reformulation of government contract law 
contains no limiting principle and will render utterly 
illusory the core concept of a binding contract with 
the government.  

INTEREST OF AMICUS CURIAE1

Amicus Arctic Slope Native Association (Arctic) is a 
tribal contractor doing business with the U.S. Indian 
Health Service (IHS) under the Indian Self-
Determination Act, 25 U.S.C. §§ 450 to 458bbb-2 
(ISDA), and has a Petition pending before this Court 
in a closely related case.  See Arctic Slope Native 
Ass’n, Ltd. v. Sebelius, 629 F.3d 1296 (Fed. Cir. 2010), 
petition for cert. pending, 80 U.S.L.W. 3126 (U.S. July 
18, 2011) (No. 11-83) (“Arctic”). 

 

In September 1998, Arctic and IHS entered into a 
compact and accompanying annual funding agree-
ment for Arctic to operate the IHS Samuel Simmonds 
Hospital in Barrow, Alaska, commencing October 1, 
1998 (fiscal year 1999).  Arctic, Cir. J.A. 118-76 
(compact), 155-86 (funding agreement).   

The master compact provided that the contract 
price each year included the Secretarial amount 
specified in § 450j-1(a)(1), and the contract support 

                                            
1 Undersigned counsel have long represented amicus and also 

represent respondents.  Neither counsel nor respondents have 
made a monetary contribution toward the preparation or 
submission of this amicus brief. 



2 

 

costs specified in § 450j-1(a)(2).  Arctic, Cir. J.A. 142.2

Since the compact and annual funding agreement 
were executed before the start of the fiscal year, the 
compact recited that payments were “[s]ubject only to 
the appropriation of funds by the Congress.”  Id. at 
133.  These provisions echoed the ISDA’s statement 
that “the provision of funds … is subject to the 
availability of appropriations,” 25 U.S.C. § 450j-1(b); 
see also id. § 450l(c)(3) (mandatory contract sec. 
1(b)(4)) (repeating “subject to the availability of 
appropriations” clause), a common feature of govern-
ment contract law.  Infra at 1a-12a (collecting 48 
statutes). 

  
Likewise, the associated annual funding agreement 
provided that “[Arctic] shall receive contract support 
as defined in [§ 450j-1(a)(2) and (3)]” (id. at 162), and 
specified these “[c]ontract support funds” in a 
preliminary funding table.  Id. at 161.   

                                            
2 Referencing § 303(a)(6) of ISDA Title III, added by Indian 

Self Determination Act Amendments of 1988, Pub. L. No. 100-
472, § 209, 102 Stat. 2285, 2297 (requiring payment of “an 
amount equal to that which the tribe would have been eligible to 
receive under contracts and grants under [Title I of the ISDA]”), 
repealed and replaced with Title V, 25 U.S.C. §§ 458aaa to 
458aaa-13, see Tribal Self-Governance Amendments of 2000, 
Pub. L. No. 106-260, § 10, 114 Stat. 711, 734.  The United States 
and the petitioners in the Arctic case agree that there is no 
difference between a contractor’s payment rights under Title I, 
Title III or Title V of the ISDA.  Arctic, Br. for Resp. 6 n.2.  
Under Title I, a contractor is entitled to be paid the secretarial 
amount under § 450j-1(a)(1), plus the contract support cost 
amount under § 450j-1(a)(2); to insist that “the Secretary shall 
add to the contract the full amount of funds to which the 
contractor is entitled” under those sections, § 450j-1(g); and to 
have a funding agreement in which the funding amount “shall 
not be less than the applicable amount determined pursuant to 
[§ 450j-1(a)].”  25 U.S.C. § 450l(c), Model Contract sec. 1(b)(4). 



3 

 

IHS promised to pay Arctic its full contract support 
costs in upcoming fiscal year 1999.  When Arctic and 
IHS executed the contract documents in September 
1998, IHS had in place an agency “Circular” 
addressing various contract support cost issues.  
Arctic, Cir. J.A. 270-91.  The Circular was cited in the 
contract.  Id. at 162.  Under the Circular, IHS 
maintained a “priority list” which ranked the order in 
which IHS was going to pay particular contractors 
their contract support cost requirements.  Id. at 279-
80 (§ 4.A(4)(a)(ii)-(iii)).  Contractors at the top of the 
Priority List were paid first and in full until agency 
funds ran out.  As of September 1998, when the 
contract documents were signed, Arctic was at the top 
of the agency’s Priority List (id. at 740), meaning that 
under the fiscal year 1999 contract IHS would pay 
100 percent of Arctic’s contract support cost 
requirements.  Id.  The Priority List (or “queue”) was 
also cited in the contract.  Id. at 161 n.5 (“[Arctic] is 
pending in the queue [or Priority List] for ISDA 
[contract support] funds of $2,130,451.”). 

Because the contract was subject to the availability 
of appropriations yet to be enacted, the contract also 
recited that “all amounts to be paid in [fiscal year] 
[19]99 are estimates and are subject to amendment to 
reflect the full amount due for [fiscal year] [19]99.”  
Id. at 162.3

                                            
3 Elsewhere in the annual funding agreement, the agency 

indicated that it need not pay contract support costs while 
funding remained uncertain, Arctic, Cir. J.A. 161, but such 
language does not alter the government’s contractual obligation, 
both because annual funding agreements cannot supplant the 
Model Contract and the ISDA’s requirement of full contract 
support funding, and also because payment of damages for 
breach can be paid from the Judgment Fund.  See Resp. Br. 27-
28, 49-50.  In any event, even if the contractual language were 

  All of these provisions were consistent 
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with the compact’s overarching directive that the 
funding agreement would eventually specify no less 
than the full amount of contract support costs 
determined under Title I, supra at 1-2 & n.2,4

Arctic would have been paid in full in fiscal year 
1999, but for a sudden shift in agency policy 
announced after the year ended.  For fiscal year 1999 
Congress enacted a $35,000,000 increase in the 
capped IHS earmark used to pay contract support 
costs.

 with 
payment subject to the availability of appropriations. 

5

As a result of the agency policy shift, Arctic was 
never fully paid as originally promised.  Instead, all 
told, Arctic received a mere 42.15% of its full contract 

  Because Arctic was at the top of the Priority 
List, it should have received full payment of its 
contract support costs.  But payments from IHS 
lagged, and after the contract year was over and 
performance complete, the agency announced its 
“departure” from “present policy.”  Arctic, Cir. J.A. 
240 (IHS Director’s letter).  IHS declared that it was 
eliminating its priority list altogether and moving to 
an entirely different payment system. 

                                            
ambiguous, the contracting Tribes prevail.  25 U.S.C. § 450l(c), 
sec. 1(a)(2). 

4 The amounts stated in the contract were also “subject to 
additions for Medicare, Medicaid, and other reimbursements … 
including amounts that have historically been distributed as 
non-recurring funds under Title I.”  Arctic, Cir. J.A. 162 (AFA 
§ 4(b)).  IHS classifies indirect contract support costs as “non-
recurring” funds.  Id. at 271. 

5 See Pub. L. No. 105-277, 112 Stat. 2681, 2681-278 to 2681-
279 (1998) (“not to exceed $203,781,000”); compare Pub. L. No. 
105-83, 111 Stat. 1543, 1582-83 (1997) ($168,702,000). 
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support cost requirement that year, leaving a 
$1,912,941 shortfall.6

Payments in fiscal year 1999 ranged widely across 
all IHS contractors.  The IHS Director explained that, 
under the new payment system, IHS wanted to 
prioritize contract payments to “contractors that have 
the greatest overall [contract support cost] need.”  
Arctic, Cir. J.A. 240.  But, instead of accomplishing 
that goal, FY 1999 contract payments varied 
enormously across the 327 contractors, with 44 
contractors fully paid, 260 contractors underpaid 
(some receiving as little as 40.89% of their contract 
price), and 23 contractors actually overpaid (some by 
over 139%).  2000 CSC Report 15-17. 

 

In September 1999, Arctic and IHS executed a new 
annual funding agreement in advance of the coming 
fiscal year 2000.  The agreement, along with the 
standing compact, again assured full funding of 
contract support costs subject only to the availability 
of appropriations.  In addition to repeating most of 
the preceding year’s terms, the new agreement 
reiterated that “[c]ontract support cost funding is 
calculated and paid under this AFA in accordance 
with [§ 450j-1] of the [ISDA],” and it reassured Arctic 
that “[n]othing in this provision shall be interpreted 
to waive [Arctic’s] right to be paid the contract 
support costs to which it is entitled in accordance 
with [§ 450j-1(a)(2)] of the [ISDA].  Arctic, Cir. J.A. 
199. 

                                            
6 IHS calculated that Arctic’s full CSC requirement was 

$3,306,506, but that Arctic had received only $1,393,565.  See 
Fiscal Year 2000 CSC Shortfall Report 4 (cols. Q, R) (2000), 
available at http://www.ncai.org/fileadmin/contract_support/ 
2012/IHS_FY_2000_CSC_Shortfall_Report_-_FINAL_1999_ 
data.pdf (“2000 CSC Report”). 
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Arctic might have been paid in full in fiscal year 
2000, but for yet another agency shift in policy.  
Although Congress increased total contract support 
cost appropriations by $25,000,000, see Pub. L. No. 
106-113, 113 Stat. 1501, 1501A-181 (1999), mid-year 
IHS issued a new Circular addressing contract 
support costs.  This Circular provided that, unlike 
previous years, increased appropriations would now 
be paid in proportion to each contractor’s calculated 
shortfall, and (unlike fiscal year 1999) would not be 
prioritized to the most severely underfunded 
contractors.  Arctic, Cir. J.A. 292, 322-24.  Final 
agency calculations and payments under the new 
system took the whole year. 

As a result, once again, Arctic was not fully paid its 
contract support costs incurred in operating the 
Barrow Hospital.  All told, Arctic was eventually paid 
only 86.66% of its full contract requirement for fiscal 
year 2000, leaving a shortfall of $489,182.7

As for other contractors, payments once again 
varied widely.  Two contractors were paid less than 
35% of their contract price, scores of others were paid 
amounts ranging from 35% to over 90% of the 
contract price, 38 contractors were fully paid, and 41 
contractors were overpaid by as much as 198.32%.  
2001 CSC Report 15-19.
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7 IHS calculated that Arctic’s contract support cost require-

ment was $3,677,284, but that Arctic had received only 
$3,178,102.  See Fiscal Year 2001 CSC Funding Report 4 (cols. 
Q, R) (2001), available at http://www.ncai.org/fileadmin/contract 
_support/2012/IHS_FY_2001_CSC_Shortfall_Report_-_FINAL 
_2000_data.pdf (“2001 CSC Report”).  

   

8 Similar funding disparities continue to this day.  See Fiscal 
Year 2010 Report to Congress on Funding Needs for Contract 
Support Costs of Self-Determination Awards (amended Feb. 
2012) (FY 2009 data), available at http://www.ncai.org/ 
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Despite many contractors being left unpaid, IHS 
carried unspent contract support cost funds on its 
books for both years, and eventually $179,539 (FY 
1999) and $137,013.51 (FY 2000) lapsed back to the 
Treasury.  Arctic, Pet. App. 17a n.11. 

ARGUMENT 
The government argues that when a bulk multi-

hundred million dollar agency appropriation from 
which over 330 contractors will be paid is insufficient 
to pay them all, then a contractor only has a legal 
right to receive whatever amount the agency decides 
in its discretion to pay him.   

This position comes with no limitations.  It does not 
matter—as occurred here—if the agency never tells 
the contractor in advance that the contract price is 
going to be reduced.  It does not matter—as occurred 
here—if the agency never tells the contractor of the 
price change until after performance is complete and 
the government has received the full benefit of that 
performance.  It does not matter—as occurred here—
if the price change is the result of an agency reversal 
of prior policy about how contracts will be paid.  And, 
at the end of the day, it does not matter if the agency 
is just $1 short on what it needs to pay all contractors 
in full, and then decides to pay the contractors pro 
rata, first-come first-served, by some other criteria, or 
by no apparent criteria at all. 

                                            
fileadmin/contract_support/IHS_FY_2010_CSC_Shortfall 
_Report__2009_narrative_and_tables_.pdf, showing 19 overpaid 
contractors (one as high as 352.00%, at 17, col. X), and scores of 
underpayments running as low as 7.68% (at 17, col. X).  
Tellingly, and despite the ISDA’s command, see 25 U.S.C. § 450j-
1(c), this report was transmitted to Congress three years late 
and was thus useless in helping Congress avoid or correct 
funding deficiencies. 
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That formulation cannot survive over a century of 
settled contract law, which provides the backdrop 
against which Congress authorized these government 
contracts.   

Under that settled law, a normal “availability” 
clause permits a contract like Arctic’s to be awarded 
before performance begins and before Congress 
enacts a liquidating appropriation from which the 
contract will be paid.  Cherokee Nation v. Leavitt, 543 
U.S. 631, 643 (2005).  If the subsequent appropriation 
is, on its face, sufficient to pay that contract price, the 
right to be paid that price is secure, id. at 637-38, 
640, 641, 643 (all citing Ferris v. United States, 27 Ct. 
Cl. 542, 546 (1892)), and failure to pay it is a contract 
breach for which damages will lie.  Id. at 642-43.  On 
the other hand, if the appropriation on its face is 
insufficient to pay the contract (which was never the 
case here), then that fact is also readily apparent 
from the face of the appropriations Act and the 
contractor is bound by it.  Sutton v. United States, 
256 U.S. 575, 578-79 (1921). 

This is the law that Congress embraced when it 
referred to ISDA agreements “426 times” as true 
“‘contract[s]’”—“‘a promise … for the breach of which 
the law gives a remedy, or the performance of which 
the law in some way recognizes as a duty’”—and 
when Congress then made those agreements binding 
under the Contract Disputes Act, 41 U.S.C. §§ 7101-
7109.  Cherokee, 543 U.S. at 639 (citation omitted).  

No principle of government contract law even hints 
at the extreme formulation now advanced by the 
government: namely, that a routine and normal 
availability clause is not just directed at future 
congressional action, but also vests in the agency 
unreviewable and carte blanche discretion to pay or 
not to pay contracts at will; to change rules even after 
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the government has secured the full benefit of the 
contractor’s performance (here, operation of the 
government’s Barrow hospital for two full years); to 
promise one thing when the contract is signed, then 
do something entirely different when it suits the 
agency; and to do all of this without any account-
ability under the Contract Disputes Act.  Such a 
notion not only defies over a century of government 
contract law; it also defies a quarter century of 
repeated congressional efforts to eliminate agency 
discretion as much as possible in the funding and 
payment of ISDA contracts.  See Indian Self Deter-
mination Act Amendments of 1988, Pub. L. No. 100-
472, 102 Stat. 2285, 2292-94; Indian Self Deter-
mination Act Amendments of 1994, Pub. L. No. 103-
413, 108 Stat. 4250; Tribal Self-Governance Amend-
ments of 2000, Pub. L. No. 106-260, 114 Stat. 711.  
See Resp. Br. 39 & n.13; NCAI Amicus Br. § II. 

What this Court said 125 years ago is just as true 
today: “A promise to pay, with a reserved right to 
deny or change the effect of the promise, is an 
absurdity.”  Murray v. Charleston, 96 U.S. 432, 445 
(1877).  To accept the government’s formulation 
would not just inject “legal uncertainty” into the 
government contracting world, Cherokee, 543 U.S. at 
644 (citing Franconia Assocs. v. United States, 536 
U.S. 129, 142 (2002); United States v. Winstar Corp., 
518 U.S. 839, 884-85 & n.29 (1996) (plurality 
opinion); id. at 913 (Breyer, J., concurring); Lynch v. 
United States, 292 U.S. 571, 580 (1934)); it would 
eviscerate the whole concept of a mutually-binding 
contract and it would be “‘madness’” for contractors 
ever to deal with the government.  Winstar, 518 U.S. 
at 864 (plurality opinion) (quoting The Binghamton 
Bridge, 70 U.S. (3 Wall.) 51, 78 (1866)).  Fortunately, 
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that is not the law, as this Court made plain in 
Cherokee. 

CONCLUSION 
For the foregoing reasons, the Court should affirm 

the Tenth Circuit’s decision in Ramah, grant the 
Petition in Arctic, vacate the Federal Circuit’s 
decision, and remand Arctic for further proceedings. 

  Respectfully submitted, 
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